INTERNATIONAL SHIPPING LEGISLATION

INTRODUCTION

The Hamburg rules establish a uniform legal regime governing the rights and obligations of shippers, carriers and consignees under a contract of carriage of goods by sea. Their central focus is the liability of a carrier for loss of and damage to the goods and for delay in delivery. They also deal with the liability of the shipper for loss sustained by the carrier and for damage to the ship, as well as certain responsibilities and liabilities of the shipper in respect of dangerous goods, transport documents issued by the carrier, including bills of lading and nonnegotiable transport documents, with limitation of actions, jurisdiction and arbitral proceedings.

A. SCOPE of APPLICATION
The Hamburg Rules are applicable to all contracts for the carriage of goods by sea between two different states if, according to the contract, either the port of loading or the port of discharge is located in a Contracting state, if the goods are discharged at an optional port of discharge stipulated in the contract and that port is located in a Contracting state, or if the bill of lading or other document evidencing the contract is issued in a Contracting state. The Hamburg Rules apply if the bill of lading or other document evidencing the contract of carriage provides that the rules are to apply. The application of the Rules does not depend upon the nationality of the ship, the carrier, the shipper, the consignee or any other interested person.

The Hamburg Rules do not apply to charter-parties.

B. PERIOD OF RESPONSIBILITY

Because in modern shipping practice carriers often take and retain custody of gods in port, before and after the actual sea carriage, the Hamburg Rules apply to the entire period the carrier is in charge of the goods of the port of loading, during the carriage and at the port of discharge.
C. BASIS OF CARRIER’S LIABILITY

Liability is based on the principle of presume fault or neglect so that the carrier is liable if the occurrence that caused the loss, damage or delay took place while the goods were in his charge, and he may escape liability only if he proves that he, his servants or agents took all measures that could responsibly be required to avoid the occurrence and its consequences.

D. DECK CARGO

The Hamburg Rules expressively permit the carrier to carry goods on deck not only if the shipper so agrees, but also when such carriage is in accordance with the usage of the particular trade or if it is required by law. Also, they hold the carrier liable on the basis of presumed fault or neglect for loss, damage or delay in respect of goods that he is permitted to carry on deck.

E. LIABILY FOR DELAY

The Hamburg Rules govern the liability of the carrier for delay in delivery in the same manner as liability for loss of or damage to the goods; i.e., in accordance with the principal of presumed fault or neglect.

F. FINANCIL LIMITS OF LIABILITY
The Hamburg Rules maintain the dual per package/per kilogram system. The purpose of this system is to take account of the fact that the value/weight ratios of goods carried by sea differ markedly. For the purpose of calculating the limits of liability, the packages or shipping units contained in a container are deemed to be those enumerated in the Bill of lading or other transport document evince in the contract of carriage.

The relatively low limit of 2.5 units of account per kilogram is to be applied to unpacked commodities carried in bulk, while the higher per-package limit is to be applied to items carried in packages or other shipping units. The break-even point in 334kg: if a package or shipping unit is under that weight, the per-package limit would apply; above that weight, the per-kilogram limit would apply. For the purpose of calculating the limits of liability, the packages or shipping units contained in a container are deemed to be those enumerated in the bill of lading or other transport document evidencing the contract of carriage.
G. RIGHTS OR CARRIER’S SERVANTS AND AGENTS

A servant or agent of the carrier is entitled to avail himself of the defenses and limits of liability that the carrier is entitled to invoke under the Hamburg Rules.

H. LOSS OF BENEFIT OF LIMITS F LIABILITY

A carrier losses the benefit of the limits of liability if it is proved that the loss, damage or delay resulted from an act of omission of the carrier done with intend to cause the loss, damage or delay, or recklessly and with knowledge that the loss, damage or delay would probably result. A servant or agent of the carrier loses the benefit of the limits of liability in the event of such conduct on his part.

I. LIABILITY OF THE CARRIER AND ACTUAL CARRIER; THROUGH CARRIAGE

A carrier may enter into a contract of carriage by sea with a shipper but entrust the carriage, or a part of it, to another carrier. The Hamburg Rules enable to contracting carrier to exempt himself from liability for loss, damage or delay attributable to an actual carrier only if the contract of carriage specifies the part of carriage entrusted to the actual carrier and names the actual carrier only if the shipper can institute judicial or arbitral proceedings against the actual carrier.
J. LIABILITY OF THE SHIPPER

Under the Hamburg Rules a shipper is liable for loss sustained by the carrier or the actual carrier, or for damage sustained by the ship, only if the lost or damage is caused by the fault or neglect of the shipper, his servants or agents.

Particular obligations are imposed upon the shipper with respect to dangerous goods: to mark or label the goods and inform the carrier of their dangerous character and the precautions to be taken.

K. TRANSPORT DOCUMENTS

Bill of lading
Among the types of information required to be set forth in the bill of lading there are: the general nature of the goods, the number of packages or pieces, their weight or quantity, and their apparent condition.
Under the Hamburg Rules the absence of one of the required particulars does not affect the legal character of the document as a bill of lading.

The information set forth in the bill of lading is prima facie evidence of the taking over of lading by the carrier of the goods as so described.

If the carrier knows or reasonably suspects that information in the bill of lading is not accurate, or if he had no reasonable means of checking that information, he may, insert the bill of lading a reservation specifying the inaccuracies, grounds or suspicion or the absence of reasonable means of checking. If a shipper asks the carrier to issue a “clean” bill of lading (i.e., without inserting a reservation), in return, the shipper agrees to indemnify the carrier against lost suffered by him as a result of issuing the bill of lading without a reservation.

L. CLAIMS AND ACTIONS
Arbitration has become recognized as an effective means of resolving such disputes; thus the Hamburg Rules contain provisions to settle questions such as limitation of actions and jurisdiction in connection with arbitration.

Limitation of actions

A claim must be brought in judicial or arbitral proceedings within a two-year limitation period. The period may be extended by the party against whom the claim is made.

Jurisdiction

Juridical or arbitral proceedings may be brought in one of the places: the principal place of business or habitual residence of the defendant; the place where the contract of carriage was made; the port of loading; the port of discharge; any other place designated in the contract of carriage or arbitration agreement or the place where a vessel of the owner of the carrying vessel has been validly arrested. If, after a claim has arisen, the parties by agreement designate a place where the claimant may institute judicial proceedings and the proceedings must be instituted in that place. The same is true with respect to an agreement as to the place of arbitral proceedings, if the agreement is otherwise valid.
QUESTIONS:

1. Which are the focuses of the Hamburg Rules?

2. When are applicable the Hamburg Rules?

3. What is the period covered by the Hamburg Rules during a contract of carriage?

4. What is the principle governing the carrier’s liability and what means?

5. What is the system used by Hamburg Rules to limit the financial liability of carrier?

6. In which case a carrier loses the benefit of the limits of liability?

7. Which are the particular obligations imposed upon the shipper with respect to the dangerous goods?

8. What is the information required to be set forth in the bill of lading?

9. What happens in the case of a “clean” bill of lading?
10. Which are the places in which may be brought juridical or arbitral proceedings?


ANSWERS:
1. The main focuses are:

· the liability of a carrier for loss of and damage to the goods and for delay in delivery;

·  the liability of the shipper for loss sustained by the carrier and for damage to the ship;

·  the transport documents issued by the carrier, including bills of lading and nonnegotiable transport documents.

2. The Hamburg Rules are applicable to all contracts for the carriage of goods by sea between two different states if, either the port of loading or the port of discharge is located in a Contracting state, if the goods are discharged at an optional port of discharge located in a Contracting state, or if the bill of lading or other document evidencing the contract is issued in a Contracting state.

3.  The Hamburg Rules apply to the entire period the carrier is in charge of the goods of the port of      loading, during the carriage and at the port of discharge.

4. Liability is based on the principle of presume fault or neglect which means that the carrier is liable if the occurrence that caused the loss, damage or delay took place while the goods were in his charge, and he may escape liability only if he proves that he, his servants or agents took all measures that could responsibly be required to avoid the occurrence and its consequences.

5. The Hamburg Rules maintain the dual per package/per kilogram system.
6. A carrier losses the benefit of the limits of liability if it is proved that the loss, damage or delay resulted from an act of omission of the carrier done with intend to cause the loss, damage or delay, or recklessly and with knowledge that the loss, damage or delay would probably result.

7. The particular obligations imposed upon the shipper with respect to dangerous goods are: to mark or label the goods and inform the carrier of their dangerous character and the precautions to be taken.

8.  The information required to be set forth in the bill of lading are: the general nature of the goods, the number of packages or pieces, their weight or quantity, and their apparent condition.

9.  If a shipper asks the carrier to issue a “clean” bill of lading (i.e., without inserting a reservation), in return, the shipper agrees to indemnify the carrier against lost suffered by him as a result of issuing the bill of lading without a reservation.

10. Juridical or arbitral proceedings may be brought in one of the places: the principal place of business or habitual residence of the defendant; the place where the contract of carriage was made; the port of loading; the port of discharge; any other place designated in the contract of carriage or arbitration agreement or the place where a vessel of the owner of the carrying vessel has been validly arrested.
