CONCILIATION

The Model Law on International Commercial Conciliation of the United Nations Commission on International Trade was approved in 24 January 2003 and the reason for it was the recognition of the value for international trade of methods for settling

commercial disputes in which, the parties in dispute request a third person or persons

to assist them in their attempt to settle the dispute amicably. This Law applies to international commercial conciliation. It also applies to a commercial conciliation when the parties agree that the conciliation is international or agree to the applicability of this Law; The parties are free to agree to exclude the applicability of this Law.

There are significant benefits (as result of such dispute settlement methods) such as:

· reducing the instances where a dispute leads to the termination of a commercial relationship, 

· facilitating the administration of international transactions by commercial parties,

· producing savings in the administration of justice by States,
· the development of harmonious international economic relations.
The completion and adoption by the United Nations Commission on International Trade Law of the Model Law on International Commercial Conciliation will significantly assist States in enhancing their legislation governing the use of modern conciliation or mediation techniques and in formulating such legislation where none currently exists.

Definition: “Conciliation” means a process, whether referred to by the expression conciliation, mediation or an expression of similar import, whereby parties request a third person or persons – as the case may be - (“the conciliator”) to assist them in their attempt to reach an amicable settlement of their dispute arising out of or relating to a contractual or other legal relationship. The conciliator does not have the authority to impose upon the parties a solution to the dispute. The conciliator will be guided by principles of objectivity, fairness and justice, considering the rights and obligations of the parties, the usages of the trade and the circumstances surrounding the dispute.
A conciliation is international if:

1) The parties to an agreement to conciliate have, at the time of the conclusion of that agreement, their places of business in different States; or

2) The State in which the parties have their places of business is different from either:

(a) The State in which a substantial part of the obligations of the commercial relationship is to be performed; or

(b) The State with which the subject matter of the dispute is most closely


Note: If a party has more than one place of business, the place of business is that which has the closest relationship to the agreement to conciliate; and if a party does not have a place of business, reference is to be made to the habitual residence of the party.
This Law does not apply to the cases where a judge or an arbitrator, in the course of judicial or arbitral proceedings, attempts to facilitate a settlement.

The interpretation of this Law has to stand on the need to promote uniformity in its application and the observance of good faith and if there are matters governed by this law, which are not expressly settled in it, they are to be settled in conformity with the general principles on which this Law is based. The parties may agree to exclude or vary any of the provisions of this Law.


Conciliation proceedings commence on the day on which the parties to that dispute agree to engage in conciliation proceedings.


The party initiating conciliation sends to the other party a written invitation to conciliate, briefly identifying the subject of dispute.

If a party that invited another party to conciliate does not receive an acceptance of the invitation within 30 days from the day on which the invitation was sent, or within other period as specified in the invitation, the party may elect to treat this as a rejection of the invitation to conciliate.
The parties shall endavour to reach agreement in appointing individuals to act as conciliator and to secure the appointment of an independent and impartial conciliator and, where appropriate, shall take into account the advisability of appointing a conciliator of another nationality than the nationalities of the parties. 

In conciliation proceedings with two conciliators, each party appoints one conciliator.

In conciliation proceedings with three conciliators, each party appoints one conciliator. The parties shall endeavour to reach agreement on the name of the third conciliator.

Parties may enlist the assistance of an appropriate institution or person in connexion with the appointment of conciliators.
A conciliator, from the time of his or her appointment and throughout the conciliation proceedings, shall disclose any circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence to the parties unless he or she has already informed them about that.
Conduct of the conciliation. The parties are free to agree, by reference to a set of rules, on the manner in which the conciliation is to be conducted. Failing agreement on this, the conciliator may conduct the conciliation proceedings in such a manner as the conciliator considers appropriate, taking into account the circumstances of the case, any wishes that the parties may express and the need for a speedy settlement of the dispute and he may make proposals for a settlement of the dispute. Such proposals need to be in writing not necessarily accompanied by a statement of reasons.

The conciliator requests each party to submit to him a brief written statement describing the general nature of the dispute and the points at issue. Each party sends a copy of his statement to the other party.

The conciliator may meet or communicate with the parties together or with each of them separately. When the conciliator receives information concerning the dispute from a party, he may disclose the substance of that information to any other party to the conciliation but for the case when a party gives any information subject to a specific condition that it be kept confidential. An exception is where disclosure is required under the law or for the purposes of implementation or enforcement of a settlement agreement.

Any of those involved in the administration of the conciliation proceedings shall not introduce in arbitral as evidence, judicial or similar proceedings, or give testimony or evidence regarding any of the following:

 1) An invitation by a party to engage in conciliation proceedings or the fact that a party was willing to participate in conciliation proceedings;

2) Views expressed or suggestions made by a party in the conciliation in respect of a possible settlement of the dispute;

3) Statements or admissions made by a party in the course of the conciliation proceedings;

4) Proposals made by the conciliator;

5) The fact that a party had indicated its willingness to accept a proposal for settlement made by the conciliator;

6) A document prepared solely for purposes of the conciliation proceedings.

If such information is offered as evidence, that evidence shall be treated as inadmissible. Nevertheless, such information may be disclosed or admitted in evidence to the extent required under the law or for the purposes of implementation or enforcement

of a settlement agreement. Evidence does not become inadmissible as a consequence of having been used in a conciliation.

When it appears to the conciliator that there exist elements of a settlement, which would be acceptable to the parties, he formulates the terms of a possible settlement and submits them to the parties for their observations. After receiving the observations of the parties, the conciliator may reformulate the terms of a possible settlement in the light of such observations. If the parties reach agreement on a settlement of the dispute, they draw up and sign a written settlement agreement.

If the parties conclude an agreement settling a dispute, that settlement agreement is binding and enforceable.

The conciliation proceedings are terminated:

· By the conclusion of a settlement agreement by the parties, on the date of the agreement;

· By a declaration of the conciliator, after consultation with the parties, to the effect that further efforts at conciliation are no longer justified, on the date of the declaration;

· By a declaration of the parties addressed to the conciliator to the effect that the conciliation proceedings are terminated, on the date of the declaration; or

· By a declaration of a party to the other party or parties and the conciliator, if appointed, to the effect that the conciliation proceedings are terminated, on the date of the declaration;

Upon termination of the conciliation proceedings, the conciliator fixes the costs of the conciliation and gives written notice thereof to the parties. The term "costs" includes only: 
(a) The fee of the conciliator, which shall be reasonable in amount;

(b) The travel and other expenses of the conciliator;

(c) The travel and other expenses of witnesses requested by the conciliator with the consent of the parties;

(d) The cost of any expert advice requested by the conciliator with the consent of the parties;
QUESTIONS
1. Define the term “conciliation”.

2. Which would the benefits of applying the method of conciliation in a dispute settlement?

3. By what principles  will the conciliator be guided during the dispute settlement?
4. What is the extent of conciliator’s role in the dispute settlement?

5. When do we consider a conciliation to be international?

6. When and how do the conciliation proceedings commence?

7. Which is the procedure of appointing the conciliator(s)?

8. How does the conciliator conduct the conciliation?

9. When and to what extent may the information received during the conciliation be used?

10. When can we consider the conciliation proceedings terminated?

ANSWERS
1. Definition: “Conciliation” means a process, whether referred to by the expression conciliation, mediation or an expression of similar import, whereby parties request a third person or persons – as the case may be - (“the conciliator”) to assist them in their attempt to reach an amicable settlement of their dispute arising out of or relating to a contractual or other legal relationship.
2. There are significant benefits (as result of such dispute settlement methods) such as:

· reducing the instances where a dispute leads to the termination of a commercial relationship, 

· facilitating the administration of international transactions by commercial parties,

· producing savings in the administration of justice by States,

· the development of harmonious international economic relations.

3. The conciliator will be guided by principles of objectivity, fairness and justice,    considering the rights and obligations of the parties, the usages of the trade and the circumstances surrounding the dispute.
4. Failing agreement on the manner in which the conciliation is to be conducted, the conciliator may conduct the conciliation proceedings in such a manner as the conciliator considers appropriate, taking into account the circumstances of the case, any wishes that the parties may express and the need for a speedy settlement of the dispute and he may make proposals for a settlement of the dispute. Such proposals need to be in writing not necessarily accompanied by a statement of reasons. The conciliator does not have the authority to impose upon the parties a solution to the dispute.
5. A conciliation is international if:
1) The parties to an agreement to conciliate have, at the time of the conclusion of that agreement, their places of business in different States; or
2) The State in which the parties have their places of business is different from either:
(a) The State in which a substantial part of the obligations of the commercial relationship is to be performed; or
(b) The State with which the subject matter of the dispute is most closely
6. Conciliation proceedings commence on the day on which the parties to that dispute agree to engage in conciliation proceedings.-The party initiating conciliation sends to the other party a written invitation to conciliate, briefly identifying the subject of dispute.If a party that invited another party to conciliate does not receive an acceptance of the invitation within 30 days from the day on which the invitation was sent, or within other period as specified in the invitation, the party may elect to treat this as a rejection of the invitation to conciliate.
7. The parties shall endavour to reach agreement in appointing individuals to act as conciliator and to secure the appointment of an independent and impartial conciliator and, where appropriate, shall take into account the advisability of appointing a conciliator of another nationality than the nationalities of the parties. In conciliation proceedings with two conciliators, each party appoints one conciliator.In conciliation proceedings with three conciliators, each party appoints one conciliator. The parties shall endeavour to reach agreement on the name of the third conciliator. Parties may enlist the assistance of an appropriate institution or person in connexion with the appointment of conciliators.
8. The conciliator requests each party to submit to him a brief written statement describing the general nature of the dispute and the points at issue. Each party sends a copy of his statement to the other party. The conciliator may meet or communicate with the parties together or with each of them separately.
9. When the conciliator receives information concerning the dispute from a party, he may disclose the substance of that information to any other party to the conciliation but for the case when a party gives any information subject to a specific condition that it be kept confidential. An exception is where disclosure is required under the law or for the purposes of implementation or enforcement of a settlement agreement.
10. The conciliation proceedings are terminated:

· By the conclusion of a settlement agreement by the parties, on the date of the agreement;

· By a declaration of the conciliator, after consultation with the parties, to the effect that further efforts at conciliation are no longer justified, on the date of the declaration;

· By a declaration of the parties addressed to the conciliator to the effect that the conciliation proceedings are terminated, on the date of the declaration; or
· By a declaration of a party to the other party or parties and the conciliator, if appointed, to the effect that the conciliation proceedings are terminated, on the date of the declaration
